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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1ST CLASS, SONITPUR

CR Case No 892/09

u/s  138, Negotiable Instruments’ Act

Sri Sanjay Sarkar............................................Complainant

-v-

Sri Kiran Baishya......................................Accused person

PRESENT :  Panchali Shyam,

                   Judicial Magistrate, 1st Class,

           Sonitpur.

In appearance - 

For the Prosecution : S. E Alam, Senior Advocate

                                                          Sri Abhijit Bhuyan, Advocate

                                                          I. Ansari, Advocate

For the accused person : Sri Sudesh Singh, Advocate

Date of Prosecution evidence    : 2/9/9, 4/10/10, 24/4/11

Date of Defence evidence          : 26,4,12, 4/10/12, 19/2/13

Date of Argument          :06/09/13

Judgment delivered on          :16/09/13
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JUDGMENT

1. The case of prosecution, in brief, is that complainant Sri Sanjay Sarkar, 
is the licensee cum Managing Partner of M/S Universal Enterprise, a bonded 
warehouse dealing in IMFL (Indian Made Foreign Liquor) and is responsible for 
the day to day affairs of the business.   The accused person, Sri Kiran Baishya, 
on the other hand, is the licensee cum proprietor of M/S Lee Wines, a retail  
outlet of IMFL situated at S.C Road, Tezpur, Sonitpur. The accused person had 
business transaction with the complainant’s firm and used to purchase IMFL 
from the  complainant’s  firm either  on cash or  on  credit  and sometimes the 
accused  person  used  to  make  payments  later  on.  In  course  of  business 
transaction, the  accused person, Shri Kiran Baishya, had a debit balance of Rs 
2,87,354 (Two Lakhs Eighty Seven Thousand Three Hundred and Fifty Four 
only)  and was liable  to pay the said amount to  the complainant’s firm.  It  is 
stated that on 03-08-09, the accused person came to the complainant’s firm 
and asked for verification and settlement of his account and after verification, 
issued  post dated cheque for an amount of Rs 2,87,354/-  vide cheque no. 
110528  dated  26-08-09.  It  is  stated  that  the  complainant  telegrammed  the 
accused person on 24-08-09 informing the accused person of his intention to 
present the cheque on 26-08-09 and to this the accused person sent a reply 
notice stating that  the said cheque was  given as a security  and asked the 
complainant not to present the cheque, else the accused person would stop 
payment.  Complainant  presented the cheque on 26-08-09 to  State  Bank of 
India, Tezpur Branch, for collection of the cheque amount. But the cheque was 
dishonoured due to reason showing ‘Payment stopped by the drawer’. 

2. The Complainant, thereafter, issued legal notice to the accused person 
on 23-09-09 through his Advocate, Sri Abhijit Bhuyan, to repay the debt amount 
of Rs. 2,87,354/- (Rupees Two Lakhs Eighty Seven Thousand Three Hundred 
and Fifty Four only), which was received by the accused person on 24-09-09. 
The accused person sent reply through his Advocate on 21-10-09 stating that 
the  said  cheque  was  a  security  cheque  given  only  to  avoid  payment  of 
legitimate dues to the complainant’s firm. The accused person failed to pay the 
said  amount  within  the  stipulated  period  of  fifteen  days.   Complainant,  Sri 
Sanjay Sarkar, therefore, filed a complaint petition before the Ld. CJM, on 03-
11-09 u/s 138 of the Negotiable Instruments Act, and hence, the instant case.
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3. The case was  transferred  to  this  Court  for  disposal.  After  perusal  of 
statement of complainant filed on affidavit and materials on record, cognizance 
of offence was taken and process issued against the accused person. On his 
appearance, particulars of offence u/s 138, NI Act, was read over and explained 
to the accused person, to which he pleaded not guilty and claimed to be tried. 

4. In order to bring home its charge, prosecution examined three witnesses. 
The accused person was examined u/s 313, CrPC.  His plea was one of denial. 

5. Defence  adduced evidence of one witness. 

POINTS FOR DETERMINATION

6. I have heard arguments of learned counsels of both sides.  I have also 
carefully gone through the entire evidence available in case record.  Upon such 
examination,  I  find  that  to  ascertain  the  guilt  of  the  accused  person,  it  is 
necessary to determine whether -  

i) The  accused  person  issued  the  cheque  for  discharge  of  any  legally 
enforceable debt or liability;

ii) Whether the cheque was dishonoured for stop payment in account of the 
accused person;

iii) Whether the accused person received the demand notice issued by the 
complainant regarding dishonour of cheque;  and

iv) Whether the accused person has committed offence under section 138 
of NI Act, 1881?
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DECISION, DISCUSSION AND REASONS THEREOF:

7. To arrive at a decision on the above the evidence led by prosecution as 
well as by defence has been meticulously gone through.  PW1-complainant, 
Sri Sanjay Sarkar, deposed that the accused person, who is the licensee cum 
proprietor  of  M/S  Lee  Wines,  had  business  transaction  with  his  firm,  M/S 
Universal Enterprise, for almost a year. The accused person lifted IMFL goods 
from his firm and made payments later.  From the period between 13-10-08 to 
16-07-09, the accused person lifted IMFL goods seventeen times from his firm. 
PW1 stated that on 03-08-09 accused Kiran Baishya went to his firm for settling 
his  account  and after  verification of  his  account  in  presence of  Manager of 
Universal Enterprise, Siblal Chetry, he found that he has a debt amount of Rs 
2,87,354/- to be paid to his firm. The accused person then and there issued a 
post dated cheque for Rs 2,87,354/- vide cheque no. 110528 dated 26-08-09 
and requested him to present the said cheque on 26-08-09 as the accused 
person had shortage of money in his account at that point of time. Ext-6 is the 
cheque. PW1, thereafter, tried to contact the accused person in the third week 
of August to know whether the accused person had deposited the money in his 
account. But the accused person did not respond. PW1 sent a telegram to the 
accused  person  on  24-08-09  revealing  his  intention  of  presenting  the  said 
cheque in the bank for encashment and to this the accused person sent a reply 
notice asking PW1 not to present the cheque before settling the accounts. Ext 
8 is the telegram and Ext A is the reply notice. 

8. PW1 went on to state that he deposited the said cheque in his firm’s 
account  with  the  State  Bank  of  India,  Tezpur  Branch,  Being  account  no. 
30504065065 on 26-08-09. But the said cheque was returned unpaid by the 
UCO Bank with a memo of declaration on 27-08-09 stating the reason to be 
payment stopped by the drawer.  In order to get the said cheque amount from 
the  accused  person,  PW1  served  demand  notice  to  the  accused  person 
through his Advocate – Sri Abhijit Bhuyan, on 23-09-09.   It was duly received 
by the accused person on 24-09-09.   But the accused person failed to pay the 
said  cheque  amount  to  him  and  on  21-10-09  he  sent  a  reply  through  his 
Advocate alleging that the said cheque was given as a security cheque only to 
avoid payment of legitimate debts. PW1 denied the said cheque to be given as 
a security. As such, he filed the instant case. 
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9. During  cross-examination  PW1  made  known  that  the  business 
transaction between him and the accused person was for the period between 
13-10-08 to  16-07-09.  PW1 admitted that the transaction will  fall  under two  
financial years. He stated that he has not submitted the Income Tax Return and 
Audit Report for the financial year 2008-2009. He stated that the Income Tax 
Return and Audit Report are prepared on the basis of account book and ledger 
maintained in the regular course of transaction. He went to state that all entries  
regarding sale and receipt money are made on the ledger account of parties.  
PW1 stated that he had not submitted the ledger account of  accused Kiran  
Baishya and the  cash book.  PW1 admitted  that  there  was  an exchange of 
telegrams between his firm and the accused person and that he has received a 
reply i.e Ext 8 against the telegram i.e Ext A send by his firm to the accused 
person. He further stated that he did not contact the accused person thereafter 
and straightaway issued legal notice i.e Ext 12, to the accused person through 
his Advocate Sri Abhijit Bhuyan. PW1 admitted that Ext 12 does not disclose 
Universal Enterprise as a partnership firm.  He admitted that the cheque no. 
110528 drawn on UCO Bank was filled by his staff  in  presence of  the 
accused  person  whose  name  he  does  not  remember. He  denied  the 
suggestion that the said cheque was presented by him after writing the amount  
in it. PW1 also denied the suggestion that the said cheque was with him prior to 
3rd August and that the accused person did not visit  his office on the 3rd of 
August.  PW1 denied  that  he  had  avoided  bringing  the  records  and  ledger  
account, as had it been brought on record, it would have been exposed that  
there is no liability of the accused person amounting to Rs 2,87,354/- as shown  
in Ext 6. 

10. PW2-Sri Siblal Chetry,  the Manager, M/s Universal Enterprise, in his 
evidence  in  chief  on  affidavit,  reiterated  the  same  facts  as  narrated  in  the 
complaint  petition.  During  cross-examination,  PW2 stated  that  the  accused 
handed over the said cheque to the complainant on 3 rd  August at about 11.00 
am. He stated that five staff members namely Sanjib, Tapan, Niraj, Kabul and 
Kaushik  were  present.  PW2 went  on to  state  that  the said  cheque was 
written by one of their staff on the same day. He stated that goods given to 
customer on credit are entered in the ledger account of customer. He admitted 
that he has not gone through the reply i.e Ext 8 sent by the accused person. He 
denied the suggestion that they have entered the cheque amount as per their  
sweet will and not the actual debt amount of the accused person.  

11. PW3-Sri Jatin Kr Baruah, the Manager, of State Bank of India, Tezpur 
branch,  stated  that  the  Universal  Enterprise  has  an  account  in  their  Bank 
Bearing No. 30504065065, jointly held by five partners of the said firm. On 26-
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08-09 a cheque issued in favour of Universal Enterprise for an amount of Rs 
2,87,354/-had been presented in  his  Bank.  The cheque no.  was  110528 of 
UCO Bank and the account no. of UCO Bank was 14222/04. The said cheque 
was sent for clearance.  PW3 stated that UCO Bank had sent their Bank a 
memo i.e Ext-10 on the cheque being dishonoured for reasons being payment 
being stopped by the owner. Thereafter, information was sent to Universal 
Enterprise vide registered post along with the return memo. 

12. During cross-examination he stated that he does not know whether the 
signatures and the letters in the said cheque had been written by the same 
person.  PW3 stated  Universal  Enterprise  has not  authorised any person  to 
operate the account. 

13. On examination u/s 313, CrPC, the accused person denied issuing any 
cheque for Rs. 2,87,354/- (Rupees Two Lakhs Eighty Seven Thousand Three 
Hundred and Fifty Four only), to the accused person, as alleged.   He admitted 
to have business transaction with the complainant. 

14. The accused person adduced evidence of one witness. DW1-Shri Nipen 
Dutta,  is the Superintendent of Excise, Sonitpur, Tezpur. He stated that Ext A 
is the license of wholesale brands of foreign liquor in the name of Sri Sanjay 
Sarkar and there is no mention of the name of the firm. He stated that a firm to 
obtain license in its name has to apply to get it licensed. He stated that there is  
no application submitted for transfer of this license in the name of firm. 

15. During cross-examination he stated that individually obtained license can 
run business in partnership manner. He confirmed that Ext 3(1) to 3(17) are 
permit passes, permitted to the accused person for lifting liquor from Universal 
Enterprise on different dates and Ext 4(1) to 4(17) are transport passes, which 
was  permitted  by  his  Office  for  the  purpose  of  lifting  liquor  from Universal 
Enterprise. 

16. Heard arguments advanced by learned counsels of both sides.  Learned 
counsel  for  prosecution  argued that  case of  prosecution  is  admitted  by  the 
accused person and hence, it stands proved.  Learned counsel for defence, on 
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the  other  hand,  contended  in  tandem  with  pleas  taken  during  course  of 
evidence and argued that the accused person is not guilty as charged. 

17. As far as the argument of defence regarding right of the complainant to 
file the suit is concerned, this plea is not acceptable as the accused person has 
himself  admitted  to  have  issued  cheque  in  favour  of  Universal  Enterprise. 
There  is  no  dispute  that  the  complainant  Sanjay  Sarkar  is  a  licencee,  as 
confirmed by DW1 himself.  Hence, the complainant has the right to file case on 
behalf of the company.  

18. The cheque was issued by the accused person in favour of Universal 
firm. But the accused person contended to have issued a blank cheque as a 
security to avoid payment of legitimate debts. Accused person also challenged 
the amount in the said cheque, as according to him, the amount mentioned in 
the cheque is  not  the actual  amount  due to  be paid to  the Universal  Firm. 
Therefore the dispute revolves around the amount mentioned in the cheque. 
PW1 Sanjay Sarkar, PW2 Siblal Chetry categorically stated that the accused 
Kiran Baishya had issued the cheque for an amount of Rs 2,87,354/- in favour 
of Universal Firm. But, both PW1 and PW2 in their cross-examination, admitted 
that  the  cheque  was  written  by  one  of  their  staff.  If  that  is  so,  then  the 
contention  of  accused  person  that  he  had  issued  blank  cheque  has  to  be 
accepted. 

19. Now, there are a catena of decisions of apex court wherein it has been 
held the accused person cannot absolve himself from his liability u/s 138 NI Act 
once he had issued a cheque,  even a blank cheque or a cheque given as 
security, as section 139 NI Act draws a presumption in favour of the holder of 
the cheque that the same was issued in discharge for any debt or other liability. 
Therefore,  the  initial  burden  lies  upon  the  accused  person  to  rebut  the 
presumption. 

20. It is a cardinal rule of evidence that burden of proof lies on the one who 
asserts a fact.  That apart, it is a principle of criminal justice that prosecution is 
to prove its case beyond reasonable doubt.  No doubt that in cases under the 
Negotiable Instruments Act, a presumption is drawn in favour of holder of the 
cheque that it was issued towards discharge of some debt or liability and under 
such circumstances, it is for the accused person to disprove it. The apex court 
in  numerous  cases  has  held  that  the  standard  of  proof  on  the  part  of  the 
accused person evidently is preponderance of probabilities and inference of 
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probabilities can be drawn not only from the materials on record but also by 
reference to the circumstances upon which he relies.  The rebuttal does not 
have to be conclusively established but such evidence must be adduced before 
the  court  in  support  of  the  defence  that  the  court  must  either  believe  the 
defence  to  exist  or  consider  its  existence  to  be  reasonably  probable,  the 
standard of reasonability being that of the prudent man.

21. In this case, both parties relied upon the decision of Supreme Court in 
Rangappa  –v-  Mohan  (AIR  2010  SC  1898), to  support  their  respective 
averments and contentions.  Now, there are a catena of decisions of apex court  
including this cited case, wherein it has been held the accused person cannot 
absolve himself from his liability u/s 138, NI Act, once he has issued a cheque, 
even  a  blank  cheque,  for  that  matter,  as  section  139  NI  Act  draws  a 
presumption in favour of drawer of the cheque that the same was issued in 
discharge for a legally enforceable debt. 

22. The  Supreme Court in Rangappa –v- Mohan(supra),  has, in detail, 
interpreted sections 138 and 139, NI Act.    It has held that ‘’existence of  legally 
recoverable debt is not the matter of presumption under section 139, NI Act. It 
merely raises a presumption in favour of the holder of cheque that the same 
has been issued for discharge of any debt or other liability. Furthermore, the 
apex Court has held that whereas prosecution must prove guilt of the accused 
person beyond all reasonable doubts,  the standard of proof so as to prove a  
defence on the part of the accused is preponderance of probabilities.  Inference  
of  preponderance of probabilities can be drawn not  only  from the materials  
brought on record by the parties but also by reference to the circumstances  
upon which he relies.  

23. In the instant case, PW1 and PW2 have themselves disclosed that the 
cheque was written by one of their staff.    The accused admitted that he had 
issued a blank cheque but only as security for the amount due.   The accused 
person had asked the complainant not to present the cheque until the accounts 
are settled.   This  has been brought  out  by the  complainant  himself.   Seen 
together, it is proved that the accused person had issued a blank cheque and 
that the amount therein was written out by one of the staff  members of the 
complainant.  That amount was not in knowledge of the accused person and he 
asked the complainant not to present the cheque until the accounts between 
them are settled.  That is, the accused person desired that the complainant 
should not present the cheque until both sides unanimously agreed as per their 
accounts statements as to what was the amount due. Now, if the complainant 

8



9

writes out an amount in a blank cheque as per his calculations only, without 
settling their business transaction accounts with the accused person,  it would 
be arbitrary as the same would not reflect the actual amount which the accused 
person had to pay in order to discharge such liability.   In such a case, the 
Court cannot hold that the amount written out in the cheque is the amount 
which the accused person is liable to pay in discharge of his debt or any 
other liability.   Perhaps, the accused person, as per the above cited ruling, 
cannot absolve himself from his liability even if he issues a blank cheque.  But  
that is true only as far as the cheque amount is not in dispute.  If the accused 
person  issues  a  blank  cheque  and  the  amount  is  filled  up  from  the 
complainant’s side, then the accused person cannot be held liable to pay that 
amount which is filled up by the latter, if it does not tally with the amount which 
is legally recoverable from the former.   For, it is possible that the latter can fill  
up a higher amount also than that which the accused person is actually liable to 
pay in discharge of his debt or liability and under such circumstances, if the 
accused person is held liable to pay that entire amount, there would be gross 
miscarriage of justice. 

24. In the case of Rangappa –v- Mohan itself, the Supreme Court referred to 
decision  in  the  case  of  MMTC  Ltd  and  another  –v-  M.  Chemicals  and 
Pharma (P) Ltd, reported in 2002 (1) SCC 234, wherein it was held that – the 
authority shows that if the accused person shows that in his account there was  
sufficient fund to clear the amount of the cheque at the time of presentation of  
the  cheque for  encashment  at  the  drawer  bank and that  the  stop payment  
notice had been issued because of other valid causes, including that there was  
no  existing  debt  or  liability  at  the  time  of  presentation  of  cheque  for  
encashment, then offence u/s 138 would not be made out.   When accused has 
pleaded that he has issued a blank cheque which the complainant has admitted 
himself and by his witness, it is a probable and reasonable defence, then the 
burden shifts on the complainant to prove that the amount in the cheque is the 
one which is legally recoverable or that the amount is one which the accused 
person is liable to pay.   To prove the same, the complainant has produced Ext-
3(1) to 3(17) and Ext-4(1) to 4(17).  Ext-3(1) to 3(17) are the permit passes. 
Ext-4(1)  to  4(17)  are  transport  passes.  These  only  show  that  the  Excise 
Department has permitted the accused person for lifting liquor from Universal 
Enterprise and to transport the same.  These documents do not show that the 
accused person had any debt to pay.  The complainant has not submitted any 
ledger or cash book.   The complainant has not shown any receipts which are 
unpaid by the accused person or any statement of accounts that the accused 
person  was  under  liability  to  pay  the  cheque  amount.  Simply  producing  a 
balance sheet i.e Ext  5(3) prepared by the complainant  side itself  does not 
conclusively prove that the cheque amount is the actual amount liable to be 
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paid  by  the  accused  person.   Hence,  complainant  could  not  discharge  his 
burden and the accused person cannot be held beyond reasonable doubts to 
be liable to pay the cheque amount.  The complainant has only relied upon the 
fact that the accused person had issued a cheque.  But the same being a blank 
cheque  and  the  accused  person  having  raised  a  probable  defence,  the 
complainant could not rebut that defence and failed to discharge his burden of 
proof.  Under these facts and circumstances, justice would not be done if the 
accused person be held liable to pay the cheque amount, especially when the 
accounts between the two parties were not yet settled. 

25. Interestingly,  during  cross-examination,  PW2 stated  that  the  accused 
handed over the said cheque to the complainant on 3 rd  August at about 11.00 
am. He stated that five staff members namely Sanjib, Tapan, Niraj, Kabul and 
Kaushik were present.  And then PW2 went on to state that the said cheque 
was written by one of their staff on the same day.  It is surprising that PW2 
should remember the date and time and names of all the staff members who 
were present when the accused person handed over the cheque but does not 
remember which particular staff member wrote it out.  That apart, none of these 
five staff members have been examined as witnesses.  The defence pleaded by 
the accused person becomes further acceptable. 

26. It  strikes  notice  that  the  complainant  also  had  no need to  send any 
telegram  to  the  accused  person  revealing  his  intention  of  presenting  the 
cheque.  Any holder of a post dated cheque would not ordinarily inform the 
drawer that he is going to present the cheque. And if the complainant did do so, 
then  he  ought  to  have  responded  to  the  reply  of  accused  person  that  the 
complainant should wait for a while until he settles his accounts. This conduct 
of the complainant further strengthens the plea of the accused person taken in 
his defence. 

27. A blank cheque issued by the accused person;    the cheque amount 
written out by one of the staff members of the complainant;  and the accounts 
yet not settled between the parties to arrive at the actual amount liable to be 
paid - are what prosecution has to offer in its bid to prove its case.  Needless to 
say,  prosecution  has  failed  miserably  in  bringing  home  its  charges.   The 
accused person cannot be held guilty with  this kind of evidence, highlighted 
with unsettled accounts, pivotal  in this case in order to estimate the amount 
actually liable to be paid by the accused person and without the prosecution 
side being able to discharge its burden of proving its case beyond reasonable 
doubts.  Hence, the accused person is entitled to acquittal. 
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28. In the result, I hold the accused person, Shri Kiran Baishya, not guilty u/s 
138, Negotiable Instruments Act,  and acquit  him accordingly.   The accused 
person hereby stands acquitted of said charge. 

29. Judgment is pronounced and delivered in open Court. 

Given under my hand and seal of this Court on this, the 16 th day of September, 
2013. 

 Panchali Shyam,

       Judicial Magistrate,

        1st class,  Sonitpur. 
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